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_ Arising out of Order-In-Original No ._26/AC/D/BJM/2016__Dated: 23.12.2016 issued
by: Assistant Commissioner Central Excise (Div-I1I), Ahmedabad-II

T TR l/ITaalEr &1 71 Tad 9ar (Name & Address of the Appellant/Respondent)

M/s Paragon Industries
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way: ' ‘

AR FER HYAGTOT 3Te :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be' made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Apgeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ' g
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The revision applicatioﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ’

T Yo, HER GG Yoob T AT} e =i o ufey ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) BT STed Foob AR, 1944 BT GRT 3541 /363 B Hcrici—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@ the specialtﬁench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall- be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the: aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-[ item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

A1 gob, DET TAET Yob Yd AP enfieler =g (Rree), & wiy ol & Arel &
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TIT ¥ |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, '
1994)
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For an appeal to be filed before the CESTAT 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to bs pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax; “Duty demanded” shall include:
(0 amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of ébove,.an appeal agairflst this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty, or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute.”




F.No. V2(29)139/Ahd-11/Appeals-11/16-17

ORDER-IN-APPEAL

M/s. Paragon Ihdustries, Plot No.4, Viramgam Co-op. Industrial Estate,
Ahmedabad Viramgam Road, Viramgam, Ahmedabad 382150 (henceforth,
“gppellant’) has filed the present appeal against the Order-in-Original
No.26/AC/D/BJM/2016 dated 23.12.2016 (henceforth, “impugned order”) passed by

the Assistant Commissioner, Central Excise, Division-III, Ahmedabad-II (henceforth,

“adjudicating authority”).

2. The following are the facts, in brief, giving rise to this appeal. A fire accident
occurred in the factory of appellant on 20.03.2015 in which finished goods involving
central excise duty of Rs.13,41,437/- were destroyed. Appellant informed the Range
Superintendent about the accident on 23.03.2015, who made a panchanama on
25.03.2015. Later on, appellant reversed Cenvat credit of Rs.5,78,802/- towards
inputs contained in the goods destroyed in fire. The appellant thereafter filed an
application dated 02.06.2015 for remission of duty under rule 21 of the Central
Excise Rules, 2002 (henceforth, “CER, 2002")

2.1  The application for remission of duty could not be decided since appellant
could not produce insurance surveyor report and FSL report so as to ascertain that
insurance was not claimed for central excise duty and that fire accident was
unavoidable. A show cause notice dated 04.04 2016 was issued by the Additional
Commissioner of Central Excise, Ahmedabad-1I for recovery of central excise duty of
Rs.13,41,437/- under section 11A(1) of the Central Excise Act, 1944 (henceforth,
“CEA, 1944"). The adjudicating authority passed the impugned order and confirmed
the demand, along with interest, and imposed a penalty of Rs.5,000/- under rule 25

of the CER, 2002. Appellant has disagreed with the impugned order and has

preferred this appeal.
3. The main grounds of appeal, in brief, are as follows-

3.1  Appellant states that issuance of show cause notice and subsequent
impugned order in the matter is ab-initio illega. as the issue can be resolved under

rule 21 of the CER, 2002 instead of section 11A of the CEA, 1944.

3.2  According to appellant, it was wrong for the adjudicating alithority to

presume without waiting for the decision of proper officer’s order on remission

application that remission was not admissible. Appellant has now submitted a COPY .75

of FSL report and submits that adjudicating authorlty did not take 1nto*‘1:<.’_';' S

consideration the panchanama drawn by the Range Superintendent; that pollte/

authority has also confirmed the incident and damage to goods in their report date
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03.06.2016 (enclosed with appeal). Appellant adds that to hold the goods destroyed

were clandestinely removed is an unnecessary order passed in hurry.

4, In the personal hearing held on 01.12.2017, Shri Pravin Vasolia, Partner of
the appellant firm and Shri Kaushik kumar Bhardiya appeared before me and
reiterated the grounds of appeal. They made additional written submissions and

stated that remission application was still pending.

5. I have carefully gone through the appeal. The show cause notice demanding
central excise duty on the finished goods destroyed in a fire accident has been
decided by the adjudicating authority against the appellant while application for
remission of duty filed in terms of rule 21 of the Central Excise Rules was pending
before the Commissioner of Central Excise. The Adjudicating authority finds that the
appellant could not produce insurance surveyor report and FSL report so as to
enable the Commissioner to decide the remission application and that show cause

notice cannot be kept pending indefinitely.

51 | therefore find that adjudicating authority has in fact no valid reason to
confirm the duty demand in respect of goods destroyed in fire. The incident of fire in
the appellant’s factory and consequent destruction of goods is an undeniable fact. It
is also a fact that appellant has requested for remission of duty under the Central
Excise Rules and this request was yet to be decided by the appropriate authority.
Hence, unless remission application is rejected, it is premature to confirm the duty
demand, regardless of the reasons for pendency of the remission application. It may
be true that remission application was pending for want of some documents to be
submitted by the appellant, it is equally true that appellant was dependent on other
agencies for such documents. | therefore find that the adjudicating authority should
have waited for the remission application to be decided by the Commissioner as the

matter is all about remission of duty under rule 21 ibid.

52 | therefore find that confirmation of duty demand by the adjudicating

authority without waiting for the outcome of remission application is premature.

The remission application is the first thing to be decided in the matter and

accordingly I remand the case back to the adjudicating authority with a direction to

keep it in abeyance till remission application is decided. A fresh order may be

passed thereafter following the principles of netural justice.

ccordingly set aside and appeal is allowed by way of
V,é éam?/ .

6. The impugned order is a
| ‘:.l G, &%,

remand.




F.No. V2(29)139/Ahd-1I/Appeals-11/16-17
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The appeal filed by the appellant stands disposed of in above terms.

Attested

Sanwa a
Superintendent
Central Tax (Appeals)

Ahmedabad

By R.P.A.D.

To,

M/s. Paragon Industries,

Plot No.4, Viramgam Co-op. Industrial Estate,
Ahmedabad Viramgam Road,

Viramgam, Ahmedabad 382150

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-VI, Ahmedabad- North.

/\/f./ﬁuard File.

6. P.A.
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